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DECISION
STATEMENT OF THE CASE

KIMBERLY R. SORG-GRAVES, Administrative Law Judge. On January 25, 2017, Local 881
United Food and Commercial Workers (Union) filed Case 13—CA—-191829 with Region 13 of the
National Labor Relations Board (Board) alleging that Sears, Roebuck and Co. (Respondent) had
unlawfully withdrawn recognition of the Union as the exclusive collective-bargaining
representative of a certain group of its employees and thereafter refused to bargain in good faith
with the Union in violation of Section 8(a)(5) and (1) of the National Labor Relations Act (Act).
On May 31, 2017, the Region issued the complaint in this matter and later amended the
complaint on June 30, 2017.! (GC Exh. 1(c) and 1(f).)*

I heard this matter on March 12, 2018, in Chicago, Illinois, and I afforded all parties a full

' During the hearing, I granted General Counsel’s unopposed, oral request to withdraw Par. VIII(c) of the
amendment to the complaint which states: By the conduct described above in Par. VII, Respondent
unilaterally withdrew recognition absent the results of a Board election in violation of Section 8(a)(5) and
(1) of the Act. (GC Exh. 1(f); Tr. 7-8.)

2 Abbreviations used in this decision are as follows: “Tr.” for the Transcript, “GC Exh.” for the General
Counsel's exhibits and “R. Exh.” for Respondent's Exhibits. Specific citations to the transcript and
exhibits are included where appropriate to aid review, and are not necessarily exclusive or exhaustive.
My findings and conclusions are not based solely on the record citations contained in this decision, but
rather are based upon my consideration of the entire record for this case.
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opportunity to appear, introduce evidence, examine and cross-examine witnesses, and argue
orally on the record. General Counsel, Respondent, and Charging Party filed post trial briefs in
support of their positions.*

After carefully considering the entire record, including my observation of the demeanor of
the witnesses, and the parties’ briefs I find that

FINDINGS OF FACT
Jurisdiction and Labor Organization Status

Respondent, Sears Roebuck and Co., is a corporation with an office and a place of business
located in Chicago Ridge, Illinois, where it engages in the retail sale of merchandise. In
conducting its operations during the calendar year prior to the issuance of the complaint,
Respondent derived gross revenues in excess of $500,000, and received goods valued in excess
of $5000 directly from points outside the State of Illinois. I find, that Respondent has been an
employer engaged in commerce within the meaning of Section 2(2), (6), and (7) of the Act. (GC
Exh. 1(c) and 1(e).) I find that the Union has been a labor organization within the meaning of
Section 2(5) of the Act. Based on the foregoing, I find that this dispute affects commerce, and
that the Board has jurisdiction of this case, pursuant to Section 10(a) of the Act.

UNFAIR LABOR PRACTICES
1. Background

On November 30, 2015, the Union was certified as the collective-bargaining
representative of Respondent’s full-time and regular part-time backroom associates at its
Chicago Ridge, Illinois retail merchandise store (Unit). Backroom associates work in the
merchandise pickup area where they unbox, remove plastic wrapping, and hang clothing
in preparation for display on the sales floor. (Tr. 30-31, 42.)

Between February 2, and November 9, 2016,* Respondent and the Union held 32
bargaining sessions. The parties had reached numerous tentative agreements, but still
needed to negotiate healthcare and wages. (Tr. 68—69.) The parties cancelled sessions
planned for the beginning of December due to individuals’ schedules and the busy retail

* General Counsel and Respondent filed briefs by the due date of May 4, 2018. Charging Party did not
file a brief until May 9, 2018. On that same date, Charging Party also filed a motion requesting the
acceptance of the untimely filed brief. Charging party asserts that the failure to timely file was caused by
a miscommunication between counsel and support staff who attempted to file and serve the document
while counsel was out of the office. The motion asserts that the acceptance of the untimely filed brief
would not cause the other parties undue prejudice, because identical copies had been served by email on
General Counsel and Respondent on May 4 at 4:31 p.m. [ issued a notice to show cause why the
untimely filed brief should not be accepted under the circumstances to which neither General Counsel nor
Respondent responded. Under the circumstances, I find no evidence that any party suffered undue
prejudice by Charging Party’s untimely filing of its brief and accept it as part of the record in this matter.
See International Union of Elevator Construction, 337 NLRB 426, 427 (2002).

4 All dates are in 2016, unless otherwise indicated.
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holiday season. As of the date of the hearing, the parties have not resumed bargaining.
(Tr. 80-81.)

2. The decertification petition

Barbara Gregory (Gregory) has worked for Respondent as a backroom associate since 1986.
Gregory reports directly to Operations Manager Shannon Evans, who reports to Store Manager
Anthony “Tony” Harris (Harris). (Tr. 31.) Gregory works part-time and is, as she describes,
eligible for retirement. (Tr. 143.) Gregory openly informed other employees and Harris that she
had voted against the Union in the representation election. (Tr. 63.) Prior to October, Gregory
had asked Harris about the progress of negotiations, stated that she had not voted for the Union,
and expressed her belief that they did not need a union. (Tr. 65, 101-102.)

Sometime in October, Gregory was approached by a fellow backroom associate while she
was working in the merchandise pickup area. (Tr. 32.) The associate, whom Gregory described
as having autism, stated that he was confused, overwhelmed, and needed to get out of the
building. (Tr. 33.) Gregory accompanied him to an outside bench where they took a break and
he explained to Gregory that there was a lot of talk about the Union and “he didn’t know what to
do about it.” (Tr. 35.) They returned to work after about 15 to 20 minutes.

Gregory could not recall the date but about a day or two after taking this break with her co-
worker, she went to speak with Harris in his office. (Tr. 36, 55, 57; R. Exh. 5.) Gregory testified
that she asked Harris:

if there was anything that the company could do to protect three of the associates
that [ worked with. They're autistic, and they get very confused. If they could just
be eliminated with anything to do with the union.’

Gregory testified that Harris responded that he would have to “get back to corporate” and “get
back to her.” (Tr. 36.)

Gregory was not able to recall the exact amount of time lapse between these events except
that it was a few days later when she saw Harris in the hub office at the facility and they went to
his office to talk alone. Harris told her that “there was a form that they could sign stating that
they no longer wanted to be associated with the union.” (Tr. 37-38, 55-57.) Harris told her that
he would not be there to give her the form but it would be in the top drawer of his desk and that
she could go into the drawer to get it. The next day that she worked, which was on November 8,
she went into Harris office and removed the decertification petition form from his middle desk
drawer. (GC Exh. 2.)

The Union’s Local number and the store number were handwritten on the form. Gregory
believes that it was filled in before she took it the form from the drawer. Gregory stated that the
handwriting was not hers, she did not recognize the handwriting, and that she did not know the
Union’s Local number at that time. (Tr. 40—41.)

®> The record contains no evidence of a tentative contract agreement of a union-security clause or some
other specific reason for Gregory’s coworkers’ concerns about the union.
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Gregory had not known that they could decertify the Union before reading the form. She
signed and dated the form on November 8. (Tr. 44.) She took the petition to the table where
backroom associates were performing work. She told the approximately 7 or 8 employees
present that she had “requested a form to help kind of protect the three associates with autism
and that if anyone wanted to sign it they could sign it.” She then placed the form on the table.
She did not read the form to the other employees, but they could have read it to themselves. (Tr.
43.) Six other employees signed and dated the form, then Gregory locked the form in her work
locker. (GC Exh. 2; Tr. 49.)

On November 10, Gregory went to work and retrieved the decertification petition from her
locker. Gregory showed another backroom associate the form and told him he could sign it. He
asked if the Union would be taking out dues to which she responded affirmatively and then he
signed the form. (GC Exh. 2; Tr. 51.) Immediately thereafter Gregory took the petition and
placed it in the middle drawer of Harris’ desk as he told her that he would not be there and she
could return it to his desk drawer after getting it signed. (Tr. 51-52.)

Harris’ recollections of these same events are significantly different than Gregory’s. Harris
could not recall the exact date of his initial conversation with Gregory concerning these issues
but believed it occurred 2 to 3 weeks before the November 8 and 9 bargaining sessions that he
attended. (Tr. 105.) Harris testified:

We sat down. I asked her what was on her mind. We talked about a couple of
different topics. She specifically asked, you know, how can this go away? How
can the union go away. I told her that I knew there was a process, but as a
member of management it was something that I couldn't be involved in.

When asked if he recalled anything else about that conversation, Harris responded:

She did push a little bit. You know, after I said, hey, there's stuff I can't help with.
She did ask, you know, some more questions about, like, well, how do I go about
it? What do we do? I just kind of said, you could probably look on Google.

(Tr. 103-104.)

When Respondent counsel asked Harris if Gregory mentioned her colleagues with autism,
Harris testified that she had expressed that they were overwhelmed by all the information about
the Union. She mentioned that a coworker was providing much of the information about the
Union to these employees. Harris asked Gregory if the coworker was being hostile or aggressive
while providing this information, and she denied that he was. Harris told her that there was
nothing he could do about that employee sharing information about the Union. (Tr. 105-107.)

The parties bargained on November 8 and 9. Harris testified that it was impossible for him to
have gone to the facility on the days that they bargained because the scheduled time for
bargaining required him to leave his home at approximately 6 a.m. On November 8, Bradley
Powell, the Union’s lead negotiator, requested a sidebar with Respondent’s representatives, lead
negotiator Jim Wingfield and Harris. (Tr. 111.) Powell called the sidebar to ask Wingfield and
Harris about the decertification petition that he had heard was being circulated during work time.
(Tr. 111.) Powell admits expressing disappointment with learning of the petition due to his
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belief at the time that both parties had been negotiating in good faith towards an agreement. (Tr.
82.) Harris and Wingfield expressed surprise that a decertification petition was being circulated,
and Harris questioned the Union representatives about who was circulating the petition to which
they responded that they did not know. (Tr. 83.)

Harris stated that on the afternoon of November 29, he found the decertification petition in his
top middle desk drawer which he accesses two or three times per day to retrieve office supplies.
(Tr.129.) Harris denies recognizing the handwriting of whoever wrote the store number and the
local union number on the petition form. (Tr. 115.) After finding the decertification petition,
Harris sought out Gregory and asked her if that is what “they” wanted to do and she affirmed that
they did. (Tr. 110.)

3. Credibility

My credibility analysis relies upon a variety of factors, including, but not limited to, the
witness’s demeanor, the context of the witness testimony, the weight of the respective evidence,
established or admitted facts, inherent probabilities, and reasonable inferences that may be drawn
from the record as a whole. See Double D Construction Group, 339 NLRB 303, 303-305
(2003); Daikichi Sushi, 335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership Group,
321 NLRB 586, 589 (1996)), enfd. 56 Fed.Appx. 516 (D.C. Cir. 2003). Credibility findings
regarding any witness are not likely to be an all-or-nothing determination; therefore, I may
believe that a witness testified credibly regarding one fact but not on another. Daikichi Sushi,
335 NLRB at 622. Testimony from current employees tends to be particularly reliable because it
goes against their pecuniary interests when testifying against their employer. Gold Standard
Enterprises, 234 NLRB 618, 619 (1978); Georgia Rug Mill, 131 NLRB 1304 tn. 2 (1961);
Gateway Transportation Co., 193 NLRB 47, 48 (1971); Federal Stainless Sink Division, 197
NLRB 489, 491 (1972).

I credit Gregory’s testimony over Harris’ testimony in the instances where they contradict.® 1
note that Gregory, who was subpoenaed by General Counsel, saw herself in the uncomfortable

& Respondent contends it was prejudiced in its ability to examine Gregory’s credibility by my granting of
Charging Party’s petition to revoke Respondent’s subpoena request for the position statement that
Charging Party submitted to General Counsel during the investigation of this case. Respondent’s
assertion that the Board’s holding in Ralph’s Grocery Co., 360 NLRB 529, 529 (2014), supports this
contention is misplaced. In Ralph’s Grocery, the Board held that a respondent waived its work product
privilege in relation to audit information, which was subpoenaed by the charging party in a Board
proceeding, by admitting those same documents as evidence in criminal proceedings against some of its
officers and managers. The circumstances in that case simply are not applicable to the situation in this
case where there is no evidence that Charging Party shared its position statement with anyone other than
General Counsel. Respondent’s reliance on Steinhardt Partners, 9 F.3d 230, 234-235 (2d Cir. 1993), is
also misplaced because it is not controlling precedent in Board proceedings and because it is factually
distinct from the current matter with regards to the juxtapositions of the parties involved with whom the
documents had already been shared when they were subpoenaed in another matter. The controlling
precedent in this situation is the Board’s holding in Kaiser Aluminum, 339 NLRB 829 (2003), where it
found that a charging party does not waive the work product privilege in regard to its position statement
because it gave it to the General Counsel. Furthermore, Respondent has not demonstrated a substantial
need for the position statement contending only that it may contain some information that could be used
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position of testifying against the interests of her current employer and against her personal
desires to not be represented by the Union. Gregory openly informed others that she had not
voted for the Union and did not see it as a benefit to her, which was still her position at the
hearing. Although Gregory was unable to recall some of the specific details of the events such as
the exact dates, her recollection of other details was clear. For example, the frankness and clarity
with which Gregory recalled reading the petition after retrieving it from Harris’ desk drawer and
realizing for the first time that there was a means to decertify the Union leads me to credit her
testimony. She clearly recalled the moment of learning that they could decertify the Union not
just exempt the workers with autism from participating with the Union. This recollection was
evidenced by the tone of her voice and conviction of her testimony in this regard from which she
did not waiver. This evidence also corroborates Gregory’s claim that she received the petition
from Harris.

I also credit her testimony that she told the group of employees that she had asked Harris for
something to allow the employees with autism to be exempt from dealing with the Union. She
then handed the petition that she had already signed and dated to the employees sitting at the
table without explaining further. Those employees may or may not have read the petition to
themselves before six of them signed the petition. Her testimony concerning this interaction was
also consistent on direct and cross-examination.

I further credit Gregory’s testimony that she secured the petition in her locker until she
returned to work on November 10, when she obtained the last signature. She then returned the
petition to Harris’ desk drawer as he had given her permission to do. Gregory did not report
directly to Harris and stated that she was not familiar enough with Harris to realize that Thursday
was his regular day off. I find it unlikely that an employee with limited interaction with a store
manager would venture into his office and put a petition in his middle desk drawer without
having permission to do so.

Respondent appears to argue that Gregory was motivated to falsely testify because of
backlash from other employees. I find this argument implausible or, at least, contrary to
Respondent’s contention that its actions were lawful. Even if some of Gregory’s coworkers
expressed their frustrations with her involvement with the petition and acted “standoffish”
towards her, Respondent’s contention that its actions were lawful is based upon an argument that
a majority of the employees were supporting her actions. Thus, if Respondent’s argument is
correct, that it was just following through with the majority of the employees’ non-coerced
decision to decertify the Union, there should be no motive on Gregory’s part to lie in
contradiction of her and the majority of her coworkers’ wishes. Such a motive would exist only

to discredit Gregory. As this argument is likely to be true with regards to all charging party position
statements submitted to General Counsel, that argument alone is not sufficient to establish substantial
need. Respondent also makes a general due process claim, but the balancing of due process rights were
considered in the formulation of Rule 26(b)(3) of the Federal Rules of Civil Procedure on which the
Board relied in its holding in Kaiser Aluminum, supra at 829. Therefore, I find, as I did during the
hearing, that Respondent’s arguments that it was prejudice by not receiving the Charging Party’s position
statement pursuant to its subpoena is without merit.
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if the majority of the employees disagreed with the petition, which would support General
Counsel’s allegation that Respondent’s actions coerced employees into signing the petition.’

Respondent contends that Gregory testified untruthfully and to support this assertion relies on
hearsay testimony given by one of its attorneys. I give no weight to this testimony. First, this
evidence is hearsay and is emblematic of the pitfalls of relying upon hearsay evidence. The
interview between the attorney and Gregory was not recorded or documented and adopted by
Gregory, and therefore, is not reliable evidence. Second, Gregory, on rebuttal, again stated that
her recollection was that she retrieved the petition form from Harris’ desk drawer, and if she said
something different to Respondent’s attorney she had not meant to do so. Third, Respondent
was given a copy of the sworn affidavit that Gregory provided during the investigation of the
underlying charge. The affidavit must not have contained a statement contrary to Gregory’s
testimony that she had retrieved the petition from Harris’ desk drawer, because Respondent did
not question her in that regard about her affidavit. Fourth, the attorney testified that Gregory
had stated during the interview that Harris “gave” her a copy of the petition and that she
immediately thereafter sought to get it signed. Respondent’s counsel in further questioning
characterized that testimony to mean that Gregory said that Harris “handed” her the petition
when the attorney testifying never used that term. (Tr. 130-131.) In recounting events, details
sometimes unintentionally become lost or distorted, or the importance of a specific detail is not
apparent to the individual providing the information.

Regardless, Gregory has consistently stated, even in a direct interview by her employer’s
attorney at her place of work, that she asked Harris if there was some way for her coworkers with
autism to be excused from dealing with the Union, that Harris told her he would get back to her
after speaking with “corporate/legal,” and that she later received the petition from Harris in some
manner, and that he said he would not be there so she could return the petition to his desk
drawer. (Tr. 130-132.)

I give little credit to Harris’ testimony. When asked by Respondent counsel about the key
conversation with Gregory, Harris did not recount a conversation but made conclusive
statements that supported Respondent’s position:

We sat down. I asked her what was on her mind. We talked about a couple of
different topics. She specifically asked, you know, how can this go away? How
can the union go away[?] (Tr. 103.)

When asked to elaborate about the conversation, Harris gave some more specifics including that
Gregory had expressed concerns about her coworkers with autism experiencing confusion over
union issues and that he knew there was some sort of process to get rid of the Union but he did
not know what it was. (Tr. 107.) In this subsequent testimony, he never put Gregory’s alleged
request to make the Union go away into context. Harris vaguely, hesitantly testified that in

7 Respondent also argued at hearing that Gregory was somehow motivated or coerced into lying by the
Region’s determination to issue complaint in this matter asserting that Respondent violated the law. This
would require Gregory to violate the law by committing perjury in order to punish Respondent for
violating the law, which she knows it did not do because she is lying. There is simply no benefit for
Gregory in such paradoxical actions. Thus, I find this argument to have no merit.
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response to her questions about how to get rid of the union, he responded that she “could
probably look on Google.”

Harris claims that he did not find the petition in his top middle drawer that he opens 2 or 3
times per day to retrieve office supplies, until November 29. (Tr. 109.) Harris reiterated this
testimony despite Respondent’s position statement’s assertion that Gregory gave the
decertification petition to Harris on December 1, which was 1 day after the end of the
certification year. (Tr. 124.) Harris claims that he spoke to vice president of human resources
Donald Strand about the petition on November 29 and either texted or emailed a copy to Strand
on December 1. (Tr. 121.) I found it suspicious that no printout of a text or email was offered
into the record to verify the date of this transmission. Nor did Harris testify that he had reviewed
such a text or email before testifying enabling him to recall the specific date of November 29.
Again, I find Harris’ testimony unreliable.

Harris testified that it was impossible for him to have gone to the facility on November 8 to
leave the petition in his desk drawer because scheduled bargaining required him to leave his
home at approximately 6 a.m. This testimony was in response to leading questions, and I found
the response nonsensical. While one may not like to leave one’s residence earlier than 6 a.m., it
certainly is not impossible. Furthermore, Harris could have instructed some other member of
management or employee to place the form there for him. Harris did not go to the facility on
November 9, because of bargaining, or on Thursday, November 10, his regularly scheduled day
off which corroborates Gregory’s testimony that he was not at work on November 8 during her
shift when she retrieved the petition from his desk drawer and on November 10 when she
returned it to his desk drawer. (Tr. 113.)

I also took into consideration Harris’ disingenuous denial of any knowledge about a
decertification petition during the sidebar conversation with Union negotiators on November 8§,
and his questioning of Powell as to the identity of the employee circulating the petition.

Considering the totality of the evidence and the demeanors of the witnesses, I credit
Gregory’s testimony over Harris’ testimony to the extent that they conflict.

4. Withdrawal of recognition

After receiving a copy of the decertification petition from Harris, Strand verified that the
signatures on it “matched the signatures in the same employees’ personnel files.” (Tr. 90.)
Strand also reviewed a roster for backroom associates at the Chicago Ridge store for December 1
listing 16 employees. (Tr. 91; R. Exh. 3.) Upon review, Strand determined that one of the

& In its brief Respondent argues that anyone could obtain an example decertification petition by
searching, “how to decertify a union” on Google, but submitted no evidence supporting this contention
into the record. (R. Br. 29.) I decline to take notice of information retrievable by a Google search as such
information is not static. Even if Respondent had proffered such evidence at hearing, this argument
presupposes that the individual is aware of the term “decertify” in the context of unionization of which
Gregory credibly testified that she did not have knowledge until reading the petition that she retrieved
from Harris” desk. Also, equally true is that any official of Respondent could have just as easily as
Gregory obtained the petition through a Google search. Therefore I give this argument no weight.

8
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employees listed on the roster had been hired but never started work. (Tr. 91-93.) After
determining that the unit consisted of 15 employees on December 1, Strand directed Wingfield to
send a letter notifying the Union that Respondent was withdrawing recognition.’

On December 2, Respondent sent the Union a letter by which Respondent withdrew
recognition of the Union as the collective-bargaining representative of the Unit employees based
upon the petition that Gregory had placed in Harris’ desk drawer. (Tr. 71; GC Exh. 3.) The
Union sent a reply letter asking for a copy of the petition but never received it. (Tr. 75-76; GC
Exh. 4 and 5.)

ANALYSIS

1. Was the petition tainted?

Section 8(a)(1) of the Act prohibits employers from interfering with employees’ right under
Section 7 of the Act to select or reject a bargaining representative. Employer’s actions to initiate,
sponsor, sanction, or support a decertification petition constitute coercion of employees’ Section
7 rights in violation of Section 8(a)(1) of the Act, if these actions go beyond ministerial aid or are
done in an atmosphere of unresolved significant unfair labor practices. Eastern States Optical
Co., 275 NLRB 371, 372 (1985); Craftool Mfg. Co., 229 NLRB 634, 637 (1977). In Craftool the
general manager read a statement suggesting the desirability of circulating a decertification
petition to employees who had expressed some dissatisfaction with their union; suggested the
language for the petition, directed employees to return the petitions to him, failed to fully inform
employees of their legal rights, including that the union’s majority status was presumed for 1
year, and allowed employees to circulated the petition on work time. Supra, at 636—637.
Considering all of these factors the Board found that Craftool’s support for the petition went
beyond ministerial aid. Id.

General Counsel contends that the petition was tainted because Harris provided the petition
form in response to Gregory’s question about whether her coworkers with autism could be
exempt from involvement with the Union. General Counsel relies upon Craftool Mfg. Co., 229
NLRB 634, 637 (1977), to support its contention that Harris by providing the petition form to
Gregory in response to her request to aid her coworkers coerced the employees in violation of
Section 8(a)(1) of the Act. General Counsel notes that Gregory never asked Harris how to get rid
of or decertify the Union, because she did not realize that was possible until she obtained the
petition from Harris via his desk drawer. Thus, General Counsel contends that Harris did not
provide solely ministerial aide to Gregory in furtherance of her desire to decertify the Union, but
planted the idea of decertifying the Union and then provided the means to do so.

The instant case is in some ways similar to Craftool relied upon by General Counsel. Based
upon Gregory’s complaints and the concern she raised for her coworkers with autism, Harris
provided Gregory with the petition without any request for information specifically about
decertifying the Union. Also, similar to the Crafiool case, Harris provided Gregory no

91 find that the Unit consisted of 15 employees on December 1, as there is no evidence in the record that
disputes Strand’s assessment as to the size of the Unit on that date.

9
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explanation of employee rights, including the right to an insulated period to effectuate their
choice of a collective-bargaining representative during the certification year. Gregory, having
received the petition from Harris without any information about circulating it in a form free of
possible coercion, presented it to her coworkers to sign during work time at their work stations
and after giving them an incomplete explanation of the purpose of the petition. I note that the
record is silent as to whether any supervisor or manager was present when she solicited the other
employees to sign the petition. Similarly, Gregory’s testimony about her comment to her fellow
employees as she placed the petition on the table does not indicate whether she informed the
employees that she had received the petition from Harris. Thus, the evidence regarding Harris’
actions in furtherance of the petition falls significantly short of what the employer did in
Craftool, and 1 decline to find the holding Craftool controlling in this situation.

Respondent maintains that Harris did not provide the petition to Gregory, but even if he did
provide the petition it was in response to Gregory’s unsolicited inquiry about how to remove the
union, and therefore, was only ministerial aid. As discussed above, I credit Gregory’s testimony
that she never requested information about removing the Union because she had no knowledge
that a union could be decertified until she received the form from Harris via his desk drawer.
Thus, the only question that remains is whether Harris’ act of providing Gregory with the
petition in response to her question about whether anything could be done to exclude the three
employees with autism from being in the Union constituted only ministerial aid.

In support of its argument that even if Harris provided the petition to Gregory, doing so
constituted only ministerial aid, Respondent cited Roosevelt Memorial Medical Center, 348
NLRB 1016 (2006); Bridgestone/Firestone, Inc., 335 NLRB 941, 942 (2001); Ernst Home
Centers, 308 NLRB 848 (1992); and Eastern States Optical Co., 275 NLRB 371, 371-372
(1985). Respondent quotes a portion of the administrative law judge’s decision in Roosevelt
Memorial stating that “[t]he employer may provide general information about the
[decertification] process in response to employee’s unsolicited inquiries.” First, I note that the
full quote reads: “The employer may provide general information about the process in response
to employees’ unsolicited inquiries, but an employer has no legitimate role in that activity, either
to instigate or to facilitate it.” Citing, Lee Lumber & Building Material, 306 NLRB 408 (1992).
Second, in Roosevelt Memorial the administrative law judge’s credibility determination and
conclusion concerning the decertification petition were overturned by the Board. As a result,
there was no viable evidence that the employer took any action to facilitate the petition in that
case. Thus, I find Roosevelt Memorial irrelevant to the issue of whether Harris’ actions in
furtherance of the petition were more than ministerial.

In Eastern States Optical, the Board held that the employer lawfully withdrew recognition of
the union representing certain of its employees. In that case, employer representatives responded
to multiple inquiries by an employee, who actively sought information on how to word and
effectuate a decertification petition, by giving him some assistance with the wording of the
petition, the description of the union in the collective-bargaining agreement, and the number of
signatures necessary to decertify the union. Eastern States Optical is dissimilar to the instant
case in that the employee actively sought the specific information that was provided by the
employer representative. That still leaves at issue whether Harris’ provision of a decertification
petition, when one was not specifically requested, tainted the petition in this case.
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In both Ernst Home Centers and Bridgestone/Firestone individual employees sought
information from their employers about how they could individually avoid or get out of the
union. Ernst Home Centers, supra at 848; Bridgestone/Firestone, supra at 941-942. In these
cases, the Board found that the employer’s provision of a copy of or language for a
decertification petition constituted only ministerial aid, even though, the employees did not
specifically ask for a decertification petition or to rid the entire unit of union representation. Id.

Similarly in this case, Gregory requested information from Harris about how certain
employees could avoid the union without requesting information about how to decertify the
Union. In response Harris provided her with a decertification petition. Much like in Ernst Home
Centers and Bridgestone/Firestone, in this case the only way for a few of the employees in the
Unit to be freed from the benefits, limits, obligations, and decisions that come with union
representation is for the Union to be decertified.'® Thus, Harris provided Gregory information on
how to achieve her predetermined objective to exclude certain of her coworkers from having to
deal with issues arising out of unionization. While I note that the record does not reflect what
these employees’ actually wanted at the time or whether they had fully formed any conclusions,
Gregory had a predetermined goal when she walked into Harris’ office and Harris provided her
with information to reach that goal. The fact that it had consequences for the Unit as a whole is
not different than what occurred in Ernst Home Centers and Bridgestone/Firestone.'!

Following the Board’s holdings in Ernst Home Centers and Bridgestone/Firestone, 1 find that
Harris’ discussions with Gregory concerning how to exclude certain employees from union
representation and the provision of a decertification petition form in response to Gregory’s
questions constituted no more than ministerial aid. Therefore, I find that Respondent did not
violate Section 8(a)(1) of the Act by soliciting, supporting, or assisting in the initiation and
signing of a decertification petition or by providing a copy of the decertification petition to
Gregory.

2. The timing of the decertification petition

The Board has long “recognized that, for employees’ choices to be meaningful, collective-
bargaining relationships must be given a chance to bear fruit and so must not be subject to
constant challenges. Therefore from the earliest days of the Act, the Board has sought to foster
industrial peace and stability in collective-bargaining relationships, as well as employee free
choice, by presuming that an incumbent union retains its majority status.” Levitz Furniture Co.

10 There is one significant difference between the circumstances in Ernst Home Centers and
Bridgestone/Firestone and the instant case. The petition in the instant case arose during the certification
year, the significance of which is discussed more below.

11 Respondent also contends that to find Harris’ conversation with Gregory concerning how to eliminate
certain employees’ inclusion in the Union and providing her the petition to do so is protected free speech
pursuant to the First Amendment of the U.S. Constitution which is recognized in Sec. 8(c) of the Act. In
allowing employers to provide employees with information and other ministerial aid in response to
questions about ending union representation, the Board has balanced employers’ free speech rights
recognized in Sec. 8(c) of the Act with employees’ right under Sec. 7 of the Act to not be coerced by their
employers in their choices regarding collective- bargaining representatives.

11
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of the Pacific, 333 NLRB 717, 720 (2001). In furtherance of this goal, the Board has
consistently held that a union’s majority status is irrebuttably presumed to continue for 1 year
after certification in order to protect employees’ Section 7 right to select their bargaining
representative, and allow that representative a reasonable time to prove its worth to the
employees. Ray Brooks v. NLRB, 348 US 96 (1954); Chelsea Industries, Inc., 331 NLRB 1648,
1649 (2000); Craftool Mfg. Co., 229 NLRB 634, 637 (1977); Certr-O-Cast & Engineering Co.,
100 NLRB 1507, 1508 (1952).

Based upon this 1 year irrebuttable presumption, referred to as the certification year, the
Board has rejected an employer’s reliance on decertification petitions signed by employees
during the certification year as the employer’s legal basis for withdrawing recognition after the
certification year. Chelsea Industries, supra at 1649; Latino Express, Inc., 360 NLRB 911, 923
(2014) (Board affirmed the administrative law judge’s decision that the employer could not rely
upon a petition signed during the certification year to withdraw recognition after the certification
year in accordance with Chelsea Industries). In Chelsea Industries the decertification petition
was signed about 78 days before the end of the certification year, and in Latino Express the
employees signed the petition about a month before the end of the certification year. In contrast,
the Board in LTD Ceramics, Inc., 341 NLRB 86, 88 (2004), found that withdrawal of recognition
was lawful when in a unit of 171 employees, 49 employees signed the decertification petition on
the last day of the certification year and another 48 signed over the next 5 days.

The Board has further held that in order for a withdrawal of recognition to be lawful, the
support for the withdrawal “must be raised in a context free of unfair labor practices of the sort
likely, under all the circumstances, to affect the union’s status, cause employee disaffection, or
improperly affect the bargaining relationship itself.” LTD Ceramics, supra at 88 (citing, Lee
Lumber & Building Material Corp., 322 NLRB 175, 177 (1996)).

General Counsel and Charging Party contend that Board precedent requires strict adherence
to the 1 year insulation period, and therefore, Respondent violated Section 8(a)(1) by
withdrawing recognition of the Union as the employees’ collective-bargaining representative
based upon the signatures on the decertification petition form which were gathered about 3
weeks before the end of the certification year. Respondent contends that the Board’s holding in
LTD Ceramics supports a finding that this 1 year rule should not be mechanically applied
especially in situations like the instant case where the employee petition arose in an atmosphere
free from unfair labor practices. Respondent points out that its employees signed the petition
within about three weeks of the end of the certification year as compared to a month or more
before the end of the certification year in Chelsea Industries and Latino Express.'?

I find unconvincing Respondent’s argument that the facts in this case more closely resemble
those in LTD Ceramics than Chelsea Industries and Latino Express, and therefore, the reasoning
in LTD Ceramics should be applied here. First, I note that there was no allegation that LTD

12 Respondent further contends that the Chelsea Industries and Latino Express should be overturned to
allow employees to sign decertification petitions during the certification year to be used as the basis for
finding the loss of majority after the certification year ends. See, Board Member Hurtgen’s decent in
Chelsea Industries, supra at 1651. As I am bound to apply the current Board precedent, I note that
Respondent will have to raise this argument directly with the Board, if it so chooses.

12
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Ceramics played even a ministerial role in facilitating the decertification petition that it relied
upon in withdrawing recognition from its employees’ representative. In LTD Ceramics, the
employees started circulating their petition on the last day of the certification year and completed
5 days later."?

Here, Respondent supplied the decertification petition to Gregory about three weeks before
the end of the certification year at the same time the parties were engaged in their last bargaining
sessions before the end of the certification year. The Union learned of the petition while they
were engaged in bargaining. Despite Union representative Powell’s comments that the Union
believed both parties had been negotiating in good faith up to that point, such a situation does not
foster good-faith collective bargaining, one of the goals of implementing the certification year.
Chelsea Industries, supra at 1648. While a year is a long time in many respects, the Board and
the Supreme Court in finding the certification year promotes labor relations stability and is
necessary to give meaning to employees’ selection of a bargaining representative have
recognized that collective bargaining is often a long process. Id.; Brooks, 348 U.S. at 100. 1 do
not find that the Board’s allowance of a 1-day infringement on this insulated certification year in
LTD Ceramics, supports allowing the certification year to be further eroded. Thus, I find the
Board’s holding and reasoning in Chelsea Industries and its affirmation of the ALJ’s decision in
Latino Express, in which the petition was circulated amongst employees only 4 weeks before the
expiration of the certification year, prohibit a further infringement on the certification year.

Accordingly, I find that Respondent’s reliance on the decertification petition signed within the
certification year in withdrawing recognition from the Union after the certification year
constitutes a violation of Section 8(a)(5) and (1) of the Act.

CONCLUSIONS OF LAW

1. Sears, Roebuck and Co. (Respondent) is an employer engaged in commerce within the
meaning of Section 2(2), (6), and (7) of the Act.

2. Local 881 United Food and Commercial Workers (Union) is a labor organization within
the meaning of Section 2(5) of the Act and is the certified bargaining representative of the
following appropriate unit of Respondent’s employees:

All full-time and regular part-time backroom associates employed by Respondent
at its facility currently located at 6501 West 95th Street, Chicago Ridge, Illinois,
but excluding office clerical employees and guards, professional employees and
supervisors as defined in the Act.

3. Respondent violated Section 8(a)(5) and (1) on about December 2, 2016, by withdrawing

13 Respondent also cites, Dresser Industries, 264 NLRB 1088, 1088 fn.2 (1982), to support its proposition
that evidence acquired during a decertification year can be the basis for a lawful withdrawal of
recognition outside the certification year. In Dresser the employer did not withdraw recognition of the
employees’ bargaining representative but put a hold on bargaining pending the outcome of a
decertification petition filed with the Board on the last day of the certification year. The Board’s regional
office did not reject the decertification petition as untimely filed until months later. Based upon those
specific facts, the Board considered the petition timely filed for the purposes of that case alone, and
therefore, reliance upon that case is inapposite in the instant matter.
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recognition from the Union as the representative of the full-time and regular part-time backroom
associates at its Chicago Ridge, Illinois retail merchandise store on December 2, 2016, based
upon a decertification petition signed during the certification year.

4. The above unfair labor practices affect commerce within the meaning of Section 2(6) and
(7) of the Act.

5. Respondent has not violated the Act except as set forth above.

6. Irecommend dismissing that portion of the amended complaint which alleges that
Respondent violated Section 8(a)(1) of the Act by soliciting, supporting, and assisting in the
initiation and signing of the decertification petition and by providing employees with a copy of
the decertification petition, thereby providing more than ministerial assistance to employees in
helping them get rid of the Union.

REMEDY

Having found that the Respondent has engaged in certain unfair labor practices, I find that it
must be ordered to cease and desist therefrom and to take certain affirmative action designed to
effectuate the policies of the Act.

I have found that the Respondent violated Section 8(a)(1) and (5) of the Act by withdrawing
recognition from the Union as the collective-bargaining representative of an appropriate unit of
its employees and thereby failing and refusing to collectively bargain with the Union as the
collective-bargaining representative of the unit employees. Accordingly, the Respondent shall
recognize the Union and, upon request, bargain for a reasonable period of time (as set forth in
Lee Lumber & Building Material Corp., 334 NLRB 399 (2001), enfd. 310 F.3d 209 (D.C. Cir.
2002)), with the Union as the bargaining representative of the unit employees with respect to
wages, hours, and other terms and conditions of employment and, if an understanding is reached,
embody the understanding in a signed document.

On these findings of fact and conclusions of law and on the entire record, I issue the
following recommended'*

ORDER

Respondent, Sears, Roebuck and Co. Chicago Ridge, Illinois, its officers, agents, successors,
and assigns, shall
1. Cease and desist from
(a) Withdrawing recognition from, and failing and refusing to recognize and bargain collectively
with Local 881 United Food and Commercial Workers (Union) as the exclusive collective-
bargaining representative of the bargaining unit employees of the following appropriate unit:

All full-time and regular part-time backroom associates employed by Respondent
at its facility currently located at 6501 West 95th Street, Chicago Ridge, Illinois,

' If no exceptions are filed as provided by Sec. 102.48 of the Board’s Rules and Regulations, the
findings, conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted
by the Board and all objections to them shall be deemed waived for all purposes.
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but excluding office clerical employees and guards, professional employees and
supervisors as defined in the Act.
(b) In any other manner interfering with, restraining, or coercing employees in the exercise of
the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) On request of the Union, recognize and bargain for a reasonable period of time (as set forth
in Lee Lumber & Building Material Corp., 334 NLRB 399 (2001), enfd. 310 F.3d 209 (D.C. Cir.
2002)), with the Union as the bargaining representative of the unit employees with respect to
wages, hours, and other terms and conditions of employment and, if an understanding is reached,
embody the understanding in a signed agreement.

(b) Within 14 days after service by the Region, at its Chicago Ridge, Illinois facility, copies of
the attached notice marked “Appendix," on forms provided by the Regional Director for Region
13, after being signed by the Respondent’s authorized representative, shall be posted by the
Respondent and maintained for 60 consecutive days in conspicuous places including all places
where notices to employees are customarily posted. In addition to physical posting of paper
notices, notices shall be distributed electronically, such as by email, posted on an intranet or an
internet site, and/or other electronic means, if the Respondent customarily communicates with its
employees by such means. Reasonable steps shall be taken by the Respondent to ensure that the
notices are not altered, defaced, or covered by any other material. In the event that, during the
pendency of these proceedings, the Respondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall duplicate and mail, at its own expense, a
copy of the notice to all current employees and former employees employed by the Respondent
at the Chicago Ridge, Illinois facility at any time since December 2, 2016.

(c) Within 21 days after service by the Region, file with the Regional Director for Region 13 a
sworn certification of a responsible official on a form provided by the Region attesting to the
steps that the Respondent has taken to comply.

Dated, Washington, D.C. August 17, 2018

y/w Mo - Jhaven—
Kimberly Sorg-Graves
Administrative Law Judge
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APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
AN AGENCY OF THE UNITED STATES GOVERNMENT
FEDERAL LAW GIVES YOU THE RIGHT TO:

* Form, join, or assist a union;

» Choose a representative to bargain with us on your behalf;

» Act together with other employees for your benefit and protection;
» Choose not to engage in any of these protected activities.

WE WILL NOT withdraw recognition from, or fail and refuse to recognize and bargain in good faith
with, Local 881 United Food and Commercial Workers (Union) as the exclusive collective-bargaining
representative of our employees in the following appropriate unit:

All full-time and regular part-time backroom associates employed by Respondent
at its facility currently located at 6501 West 95 Street, Chicago Ridge, Illinois,
but excluding office clerical employees and guards, professional employees, and
supervisors as defined in the Act.

WE WILL NOT in any other manner interfere with, restrain, or coerce you in the exercise of rights
guaranteed you by Section 7 of the Act.

WE WILL recognize the Union as your collective-bargaining representative, and upon request of the
Union, bargain in good faith with the Union and sign any agreement reached on terms and conditions of
employment for our employees in the bargaining unit.

Sears, Roebuck and Co.
(Employer)

Dated: By:

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board'’s
Regional Office set forth below. You may also obtain information from the Board’s website: www.nlrb.gov.

Dirksen Federal Building, 219 South Dearborn Street, Room 808, Chicago, IL 60604-1443
(312) 353-9158, Hours: 8:30 a.m. to 5 p.m.

The Administrative Law Judge’s decision can be found at www.nlrb.gov/case/13-CA-191829 or
by using the QR code below. Alternatively, you can obtain a copy of the decision from the
Executive Secretary, National Labor Relations Board, 1015 Half Street, S.E., Washington, D.C.
20570, or by calling (202) 273-1940.
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THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S

COMPLIANCE OFFICER, (312) 353-7170.



